9.     When witness Warner  left  he  turned off  the   set  of  shut-off valves
that  are   located at  the torch head  itself.

10.     Mr.  Warner  intended  to  turn off  the valves   at   the   acetylene   and
oxygen tanks  at   the  lunch break.

Based on  the   foregoing  facts,   I conclude  that   there  was   no violation
of  the  regulations,   and  the  citation  should be vacated,

DISCUSSION OF THE EVIDENCE

There's only one credibility determination  in  the   case   and   that
involves   testimony of MSHA  Inspector Potter  to  the  effect   that  he   learned
while at   the  scene  and before he  issued  the  citation  that   the  torch had  not
been in  use.     He bases  this  testimony on statements made  by three miners   at
the   time  of  the  incident.     I  find a  certain weakness   in Mr.   Potter's
testimony  in that  I could  not  determine whether   those   three  witnesses  were
stating   that   they  themselves had not  used  the  torch or  whether  they were
stating   that   someone  else had not  used  the  torch.

In  additionj  witness Potter  confirms   that   the  torch had  been  in  use
at   some   time.     I  further   find  that  Warner  started  at  8:00  a.m.   and   set   up
his  gear  and began operating  the  torch.     He had done  so between  the  time
that  he   started  at  8:00 a.m.   and  the  time  of  the  inspection   at   about   10:35
a.m.

The Mine  Safety  and Health Administration  asserts   that   there  was   a
hazard because  the  lines were under pressure and  there was  a possibility
then  that   an explosion  could have occurred.     There's  no  evidence   that   such
an event   could have occurred,   and no  evidence  that   the   lines  were   in  any
way  weak.     In  any event,   I am not  convinced  that  Warner's   actions   created
any  hazard because  that  condition will   always  exist  whenever   the  lines   are
in use.     I  further   find  that MSHA Inspector Potter  appears   to   agree   that
MSHA allows valves  to be open   for  a  lapse of  time when  a worker has   to  do
such  a thing elsewhere  such  as  get   a piece  of  steel.

The  defense here  infers  that   'in use'  means being  used  at various
times  throughout   the day.     There  are  certain defects   in  that   approach
because   then no one would  be  responsible   for  turning  the valve  off.     The
possibility would  exist   that   the   first   person  coming  on  the   scene  would  use
the   torch   for  five minutes   and  then walk away.     Then  it  wouldn't  be  turned
off  until  lunch  time or  the end of  the'day.     I am not  willing  to  go  so   far
as   to  rule  that   the valves  could be   left  on  for  such  a  substantial  period
of  time.

Here I  find  that Mr.   Warner  left  his  work place  near   the  torch,   and  he
was  doing  an activity in connection with  the   further use  of   that   torch.     He
was  gone   for  a period  not  exceeding  twenty minutes.     Therefore,   it   is  my
view that   the  contents  of  the  oxygen  and  acetylene   torches  were   still
"being used" during this  twenty minute  period.     Therefore,   there was  no
violation of  the  subsection 57.4-33,     For  that  reason,   I conclude   that
Citation 577232 should be  vacated.

2668e   letter   (A)   be  designated   after   the  docket   number.
